Preface to the eBook edition

Honorable Justice at Twenty-Five

This digital edition of Honorable Justice appears just short of the twenty-fifth anniversary of the book’s first publication, in hardcover, in 1989. David Souter, who shortly afterward was appointed to the United States Supreme Court, half-jokingly complained to me of the numerous copies he received when his appointment was announced. Justice Clarence Thomas during his contentious confirmation hearing was photographed looking rather unhappy with the book in his hand. Justice Sandra Day O’Connor was kind enough to say that she found it useful.

In part because its first publication coincided with a turnover in Court membership, and partly because Holmes was still the paradigm of judges, the book was widely and favorably reviewed. The praise was mostly for Holmes, the principal merit of this book having been that it allowed him to appear as he presented himself in his lifetime, and to speak in his own voice. I heard from a number of judges in flattering terms, again largely by way of expressing their admiration for Holmes. I cannot sufficiently acknowledge the debt I owe to the justice’s eloquent letters, on which I depended, letters in which he narrated his private and professional lives, and which were carefully assembled, transcribed and indexed by Mark DeWolfe Howe and the staff of the Harvard Law Library.

Holmes’s letters to Clare Castletown, reproduced at length here, were a particular hit and have prompted a good deal of commentary and speculation. Those who have read these excerpts or the full collection at the Harvard Law School Library have found them to be a touching record of Holmes’s love for Lady Castletown, a wonderfully charming woman who embodied for him the virtues of a vanished age of chivalry. They are a record of what at the time would have been called a romantic friendship, love letters between distant friends. Speculation has concerned the precise nature of their relationship. We don’t know, as there were no witnesses to the time they spent alone together, but as I have been asked repeatedly for my opinion I might as well say that while Holmes was in love, he and Clare Castletown probably were not lovers. A carefully arranged tryst at Doneraile, which I think most likely was meant to be the occasion of the consummation of their affair, was wrecked when Holmes came down with shingles — an undignified denouement. Holmes did not visit Ireland again for some years, and by the time he did the moment had passed. He and Lady Castletown remained friends and corresponded, but the intensity had gone out of Holmes’s letters.

Scholars and other readers understandably have been interested in Holmes’s personal life, portrayed here for the first time, but Honorable Justice has also crept into the footnotes of constitutional law, most often as a contribution to a long-running debate about Holmes and freedom of expression. The evidence seems to me still to support the view expressed in these pages that Holmes consistently retained his view, formed while he was on the Massachusetts Supreme Judicial Court, that constitutional safeguards for freedom of speech and of the press were carried forward from the English common law.

Freedom of speech, in the common law, did not extend to expressions that were purposely harmful. The privilege accorded even to harmful speech in libel and slander cases, for instance, could be defeated by a showing that the speaker intended to do harm. In Holmes’s view, intentional incitement to violence or law-breaking therefore could be punished criminally, as it could be at common law, if it succeeded in causing harm, or when it posed a clear and present danger of accomplishing the intended harm. Honest expressions of opinion, on the other hand, even if wrong or harmful, had near absolute protection. This line of thought was entwined with other arguments Holmes made in support of his conviction that the United States was a vast experiment in political science, testing the proposition that a government founded on truths, rather than dogmas, would succeed; and that peaceful debate was the best test of truth. His view was adopted by his Court and is now accepted constitutional law, at least in cases in which particular expressive acts are claimed to have caused harm. Honest expressions of opinion have near-absolute protection, while expressions meant to do harm (or those that fall within a forbidden category; more about that later) can be regulated. Holmes cannot be entirely credited for the development of this doctrine, but his formulation is still often quoted. Indeed, the phrase “clear and present danger” has entered our language.

Some of the scholars who have written on the subject, such as the late Gerald Gunther, however, doubted that Holmes’s view concerning the privilege accorded to honest expressions of opinion could be reconciled with his opinions holding that dangerous, intentional incitement could be punished. Gunther and others argued that Holmes must have changed his mind about fundamental questions, and shifted his ground when his opinions for a unanimous court were challenged. As I said in these pages, this argument, improbable on its face, seemed to me unsupported by the record.

To recapitulate briefly the argument as it stood twenty-five years ago: The cases in which Holmes was supposed to have changed his mind arose during the time when the United States was mobilizing for entrance into the First World War, in the face of strenuous domestic dissent. Congress adopted new legislation forbidding interference with the draft and other war measures; the Wilson Administration prosecuted those who spoke against the draft or otherwise attempted to interfere with the mobilization, and some political figures who opposed the war effort were arrested and charged. Holmes wrote a series of three opinions upholding prosecutions and convictions in cases where intentional incitements to obstruction were found likely to succeed, even when those incitements were part of a political effort or speech. Holmes’s opinions were consistent with his view that intentional incitements to crime could be punished, if they were dangerously close to success. Some of the justices would have punished any critical or dissenting speech, however. Disagreements among the justices were papered over, leaving the unanimous opinions he wrote somewhat ambiguous. After publication of this book I dug out of Holmes’s papers a dissent that Holmes had written in the case of Baltzer v. United States, an unpublished dissent in a case that was never decided, and that preceded the famous published opinions upholding convictions for seditious speech. In Baltzer the defendants were prosecuted for political criticism of the wartime draft. A majority of the justices of the Supreme Court voted to uphold the convictions, but Holmes circulated to the other justices a powerful dissent defending political speech, even in wartime, if it posed no risk of inciting crime:

Real obstructions of the law, giving real aid and comfort to the enemy, I should have been glad to see punished more summarily and severely than they sometimes were. But I think that our intention to put out all our powers in aid of success in war should not hurry us into intolerance of opinions and speech that could not be imagined to do harm, although opposed to our own. It is better for those who have unquestioned and almost unlimited power in their hands to err on the side of freedom. We have enjoyed so much freedom for so long that perhaps we are in danger of forgetting that the bill of rights which cost so much blood to establish still is worth fighting for...

The risk of having this dissent published evidently prompted the majority of the Court to seek a middle ground with Holmes. The prosecution of Baltzer was dropped, the appeal was dismissed, and the Chief Justice then asked Holmes to write opinions for a unanimous Court in those three subsequent cases, upholding convictions for dangerous, intentional efforts to obstruct the draft. Their unanimity broke down later, however, when anarchists were prosecuted in the infamous Abrams case for criticizing government policies and urging a general strike; a majority of the justices decided to uphold the convictions, but the defendants, immigrants who distributed their incendiary demands in Yiddish-language leaflets thrown into the streets of New York, lacked the requisite criminal intent and in any case were “poor and puny anonymities” who had little chance of affecting the war effort. Holmes returned to his role as dissenter.

In the Baltzer case and then in his dissent in Abrams, as in other solitary dissents, Holmes was free to express his own views, and in the unpublished Baltzer opinion he seems to have confirmed what I said in this book about his consistent and tenaciously held philosophy, asserted in Baltzer and then repeated in detail in Abrams. Geoffrey R. Stone, a distinguished former dean of the Chicago Law School, continues to differ with me, however, as he says in his own book, Perilous Times: Free Speech in Wartime, From the Sedition Act of 1798 to the War on Terrorism (2004), and it appears that Holmes’s own testimony will not be sufficient to settle the question of whether he vacillated in his fundamental views.

As to Holmes’s current importance in other respects, there is a mixed record. In the preface to the first edition of this book, I said that evaluating Holmes’s work as judge and justice, in detail, would be a separate task. In this biography of the Justice I have striven only to give the major features of his thought and his work. After Honorable Justice appeared, however, I had a chance to complete the evaluation. I was supported by the Holmes Devise — which administers Holmes’s bequest to the United States — in preparing an edition of Holmes’s collected works, the first three volumes of which have been published by the University of Chicago Press. In the first volume of that edition there is a fuller analysis of his thought, at least with regard to his intentions and the degree to which they were accomplished.

The first edition of this book (and a biography of Holmes by Liva Baker, The Justice From Beacon Hill, which followed close on its heels) prompted a modest flourishing of Holmes scholarship, as it was the first to be based on Holmes’s papers, which included his journals and correspondence. Other authors have since enlarged the record, and have published detailed studies of leading Supreme Court cases in which Holmes played a part, including some that were not addressed in detail, or at all, in my account. Mark Curriden and Leroy Phillips Jr. in Contempt of Court: the Turn-of-the-century Lynching that Launched a Hundred years of Federalism (1999), gave a detailed account of the only criminal trial ever held in the Supreme Court, in which Holmes was assigned to handle preliminary motions, and in which he argued in conference for a severe sentence. The case was United States v. Shipp, in which a Tennessee sheriff, defying the Court’s habeas corpus order, colluded in the lynching of a black man.
 The case, in which Holmes played only a minor role, does show his hostility to lynch law. Holmes’s revulsion against lynch law was forcefully expressed in his dissent in the Leo Frank case, Frank v. Mangum,
 in which a Jewish defendant was convicted of the murder of a little girl and sentenced to death in a trial dominated by a mob. When the conviction was upheld, Holmes and Justice Charles Evans Hughes dissented. In his opinion, Holmes once more asserted the importance of the Supreme Court’s role in assuring due process of law in state courts, and memorably said that, “Mob rule does not become due process of law by securing the assent of a terrorized jury.”
 This case was omitted from my account, as it seemed to reiterate points already made, but Holmes’s opinion was famous at the time and contributed to his reputation as an Olympian judge superior to the prejudices of his time, and I am glad to see the case remembered.

Holmes, for a man of his time and his class, was remarkably free of race prejudice. But as I pointed out in the preface to the first edition, he did adhere to a form of Malthusian belief, what today we call “Social Darwinism” (although it derives not from Charles Darwin but from Herbert Spencer’s unscientific doctrine of “survival of the fittest”). This was a view conventional in Holmes’s day, that races and classes were quasi-organic entities, driven by exponentially growing populations, and forced to compete for increasingly scarce resources. Although frequently an excuse for race prejudice, in Holmes’s world view this evolutionism only provided justification for his belief that nations, like the combatants in the Civil War, were in a state of constant warfare. The struggle for survival in his view was being waged on the corporate plane, so to speak, between nations. (The modern is that natural selection operates, if at all, through a variety of influences on the frequency of individual genes in a given population.) Part of the federal experiment in the rule of law was that federal courts provide a forum in which conflicts between races and classes could be resolved without violence. Lynch law was the defining opposite of the rule of law. In Holmes’s view, frequently expressed, the Constitutional system set the terms of an experiment, testing whether the rule of law would favor the survival of a society, if only because it allowed dogmas to be tested against material fact. As a judge, Holmes strove to keep himself free from favoritism even for his own race or class, and tried to decide contests that came before his court according to the rules of fairness in combat — although in his private capacity he was willing to go to war on behalf of his own.

Holmes’s belief in eugenics, the pseudo-scientific doctrine that selective breeding would strengthen a race in the perpetual global struggle for survival, meshed easily with his belief in Malthus’ dire predictions. As a judge, Holmes strove to rise above the struggles of race and class, and limited himself so far as possible to ensuring that competition was carried on fairly and peacefully, within the rule of law. He spoke with particular satisfaction about the practice of eugenics, however, when enacted into laws aimed at improving what he thought of as his own, dominant, white race. Sad to say, there was no departure from principle in his brutal opinion for the Court in Buck v. Bell, upholding a law in Virginia allowing the sterilization of those supposed to be mentally incompetent.
 In principle, he would have upheld a properly enacted law that burdened his class and jeopardized its survival, as indeed he did with regard to some of the social welfare legislation of his day. As he famously told his young friend Harold Laski concerning the Sherman Antitrust Act which he thought a “foolish law,” “I always say, as you know, if my fellow citizens want to go to Hell I’ll help them. It’s my job.”

Holmes has been much criticized for his failures in those civil rights cases where the validity of a statute rather than the fairness of judicial proceedings was in question. The Jim Crow regime was founded on state constitutions and laws that on their face seemed to accord with common law principles, but that in practice and intent created a separate, subordinate caste for the formerly enslaved. Holmes’s views on race and eugenics might seem to point to prejudice in these cases, but it was his commitment to the common law, rather than sympathy for the Jim Crow regime, which kept him from doing better in cases arising under the Fourteenth Amendment.

His reluctance to strike down racial legislation does point to deficiencies in Holmes’s common-law jurisprudence. In his dissenting opinion in the Northern Securities Case discussed at length in these pages he insisted that buying up the stock of competing railroad lines could not be punished as “monopolizing,” as the term was understood at common law; but a majority of the Court seemed to have a better understanding, that the creation of a monopoly had been forbidden by Congress, and it had disregarded what English judges might have said about fairness in competition among equals.

Similarly, there were limitations to his view that the Bill of Rights was based upon evolving principles of the common law. He was very firm in his conviction that federal courts should supervise state courts on a case-by-case basis, and his opinions setting limits on the power of state judges to impose criminal contempt sanctions have set the standard in that sphere. But Holmes’s devotion to the rules of fairness left him without satisfactory answers when the Fourteenth Amendment required federal supervision not only of state courts but of legislatures. As noted in this volume, Holmes was reluctant to hold state constitutions and statutes invalid on their face, regardless of the circumstances in which they were applied.

In his day, for instance, state laws banning “seditious” speech came before the Court for the first time. In the modern view the constitutionality of these statutes would be decided initially “on their face,” as the lawyers’ rubric has it. The Court would be asked to decide whether state legislatures had exceeded their constitutional authority by enacting such laws. Holmes clung to his common-law doctrine, however, that a defendant could be prosecuted criminally only if his speech caused an unacceptable risk of harm in the circumstances, his famous doctrine of the “clear and present danger.” But this was no answer to the claim that state lawmakers had decided any public utterance of a forbidden form of words was dangerous in contemporary conditions, without regard to the particular circumstances of the case. Holmes’s doctrine of the “clear and present danger” (but he always refused to express it in such a legislative-style formula) is today applied only in cases in which a defendant’s conduct is at issue, not the validity of the underlying statute.

It was this same limitation of his method that affected his decisions in cases concerning the federal courts’ role in supervising state legislation. In the Peonage Cases, for instance, a majority of the Court voted to strike down Jim Crow laws in the southern states that had recreated a form of slavery, by making it a criminal offense for a plantation worker to violate the one-sided contract that bound him to the land. The Court held that such laws were contrary to the Constitution, on the straightforward ground that they created a form of peonage, or slavery. Holmes dissented. He certainly shared the disgust of his fellow justices for these terrible laws and the peonage they enforced, but imprisonment for debt was permitted under the common law and was the practice in northern states. On a narrow technical ground the Southern statutes could hardly be said to violate norms of due process. Holmes again failed to see the inapplicability of common-law reasoning to statutes designed to evade the Constitution, and indeed of his doctrine that due process consisted of rules of fairness in a fight.

Similarly, when Virginia’s compulsory sterilization law was challenged in the infamous case of Buck v. Bell, discussed in these pages, Holmes had difficulty with the notion that a statute in and of itself could violate the Fourteenth Amendment. His bloody minded opinion in that case is deservedly infamous today. But he wrote for seven other justices, and expressed the dominant Progressive view of the time that the state had a legitimate interest in regulating reproduction, and that sterilization could be made compulsory, at least for those not competent to form a mature view of their own best interests. The elevation of the pseudo-science of eugenics to public policy is repellent to our modern sensibilities, but Holmes can’t be blamed for it.

Holmes’s opinions in these cases, concerning statutes that effectively denied due process of law, have been much criticized. Albert W. Alschuler has made the most systematic critique, and Holmes’s undoubted failings are the theme of his book, Law Without Values: The Life, Work, and Legacy of Justice Holmes (2000). Alschuler, who generously acknowledges my work, correctly describes Holmes’s conviction that law does not depend on moral absolutes, but is only a set of commands that a government will enforce. Extrapolating from that point, Alschuler says somewhat unfairly, to my eye, that Holmes was responsible for many of the horrors of his time, because “Holmes... more than any other individual, shaped the law of the twentieth century,” imposing his positivist views and narrow, materialist rationality on an era.

Perhaps Professor Alschuler in a quiet moment would not defend this extreme claim, at least as stated. Holmes after all was only one judge among nine, and adopted the views that men of his class considered to have been scientifically proven. His most distasteful opinions were written for a majority and often for a unanimous Court. Holmes’s eminence and eloquence ensure that he is often quoted, and make him a reasonable choice of spokesman for his age, however, and in that regard Alschuler certainly has a point. Holmes is an exemplar of the virtues and defects of a narrow sort of rationality dominant in his time. It seems a stretch to blame him for the temper of his age, though, or for what then passed for scientific truth.

Nor is it correct, I think, to blame Holmes’s decisions in particular cases directly on his personal moral philosophy, which was as bleak and existentialist as Alschuler says. The Justice repeatedly affirmed and demonstrated his determination to uphold laws with which he disagreed and that he despised. I think the evidence shows that his commitment to the common law, and to his understanding of his duty as a judge, rather than his personal philosophy account for his less attractive opinions. His soldierly determination to do his duty, though the result might be decline or extinction, is a reflection of his experience in wartime, as well as his education and upbringing, but then every personal philosophy reflects a biography. His decisions as a judge reflected his sense of duty, as he understood it, rather than his preference for particular outcomes.

Holmes did express personal satisfaction with the opinion in Buck v. Bell, and his commitment to a particularly brutal version of the “science” of racial hygiene grew out of his own experience; but his contemporaries thought eugenics to be a science, and he is hardly responsible for the eugenics movement in Europe and the United States, led by biologists and anthropologists, or for the concurrence of seven other justices in his opinion. Indeed, the decision in that case has never been overruled, and was reaffirmed, ironically enough, in Roe v. Wade. Although eugenics has been thoroughly discredited, Buck v. Bell remains the law with regard to medical treatments for persons unable to make decisions for themselves. Holmes may have been wrong in holding that the state had a legitimate interest in racial hygiene, but he didn’t impose his error on a reluctant judiciary.

Holmes did not deny that decisions in hard cases were essentially moral. On many occasions he expressed his personal view that duty and honor should govern a judge’s behavior, and by this he meant that a judge should decide disputes in accordance with rules of fairness, which to Holmes was the underlying principle of the rule of law. The test of truth would lie in the survival of the society founded upon this principle. He accordingly celebrated the idealism and self-sacrifice of those who like himself had volunteered and had offered their lives in the Civil War. One may think that adherence to duty and honor is not an adequate moral code, at least for private conduct; but neither is it nihilism, or law without values. It certainly can be defended as a minimal code for the public behavior of federal judges.

We do not all share Holmes’s beliefs, however, and the appalling character of some of his opinions to the eye of the twenty-first century prompts much of the criticism that has been expressed since this book first appeared, and obliges one to join Alschuler and other critics in questioning the basis of his continuing fame.

One reason for this persistent celebrity is certainly Holmes’s intellectual authority, displayed in separate opinions in which he differed from the majority of his Court with regard to reasoning or result. Holmes rarely wrote separately — out of more than fourteen hundred opinions written while on the Supreme Court, Holmes published seventy-two dissents in which he disagreed with the decision of the Court, and thirty concurring opinions in which he disagreed with the reasoning of the majority opinion. His opinions for the Court are often merely workmanlike, but these individual opinions were often remarkable, as for instance his separate opinion in White-Smith Music Publishing Co., arguing for extending copyright protection to piano rolls, which the full Court had denied.
 His opinion was frequently cited in the 1980s when federal copyright law was revised to extend copyright protection to computer programs, of which piano rolls were a primitive precursor. We have already noted how powerful his dissents were in cases respecting freedom of expression. We might also note the continuing importance of his dissents in antitrust cases and other writings in which he expressed an unusual understanding of economics, especially the importance of opportunity costs in the setting of prices. These and other remarkable, prescient opinions give his work an intellectual authority far beyond the often compromised opinions he wrote for a majority of the Court, allow present students of law and economics to claim him as a founder, and prompt repeated quotations from his dissents, sometimes on both sides of a dispute.

While some of his separate opinions, often cited, have become precedents or have entered the scholarly canon, Holmes did not shape the law of the future in the fundamental aspects that were most important to him.

In the area of law for which he most cared, the duty of the federal courts to resolve disputes among the states, his opinions are largely forgotten or have been overruled. Holmes gave particular attention to disputes between states over natural resources, and developed a federal common-law doctrine to govern such disputes, a doctrine in which for a time a majority of the justices concurred.
 His Malthusian convictions had led him to believe that conflicts over scarce natural resources would devolve into new civil wars, unless such disputes were resolved peacefully by the courts. 
He did not foresee the enormous expansion of the concept of commerce, however. A central element of Holmes’s doctrine was his idea that property rights were not products of natural law, but were creations of governments. In our federal system, in his day, the states each defined what was and was not property. In a series of cases in the 1920s he held accordingly that in state law a natural resource might be retained in public hands and not be made eligible for private ownership. The states in this view might keep their resources from being exploited, or fought over, in interstate commerce.

This central element of his thinking was gradually whittled away by successive courts, and was finally overruled in 1982, in Sporhase v. Nebraska.
 An opinion by Justice Stevens held that natural resources were inherently “articles of commerce,” and accordingly beyond the power of the states to retain for their own citizens. If there is any risk of a new war between the states, it will be up to the Congress to prevent it.

As to Holmes’s modern significance, therefore, I would now only slightly modify my estimate of twenty-five years ago when I wrote that Holmes was of continuing interest largely because of his character as a judge. Holmes is still a towering figure, albeit now only in the middle distance. His opinions are quoted in textbooks, and Richard Posner calculated shortly after this book appeared that Holmes was the judge, not then on the bench, most often cited in the scholarly literature. Posner himself certainly deserves to be considered Holmes’s heir, as the founder of the modern law-and-economics school, in the acute self-awareness with which he writes about the process of judicial decision-making, in his efforts to make the basis of his decisions both clear and rational, and in his efforts to pursue a jurisprudence founded on fact.

As to the general importance of his great predecessor, however, Posner is surely right that Holmes’s eminence is based in great degree on the literary quality of his opinions, and that his eminence has become a reason in itself to quote them. Holmes is often quoted in support of positions that would have surprised him, and this is further testimony to the continuing power of his opinions, which are brief and aphoristic, rather than his doctrines. Except with regard to his opinions on technical questions of law, Holmes did not succeed in his ambition to shape the thought of the future.

A word about that literary style is needed. Holmes’s style is certainly notable; Judge Posner’s remark that Holmes’s opinions are so often quoted because they are so well written
 is somewhat belittling, but not off the mark. Holmes wrote very well, and the literary critic Edmund Wilson ranked him as a stylist with Walter Pater, a leading Victorian poet. Holmes brought the precision of classical forms to the rhythms of American speech. Speaking of the “dirty business” of illegal wiretapping by government agents, Holmes said in Olmstead v. United States, in a solitary dissent, that evidence obtained in this way should not be allowed in court:

If [the federal government] pays its officers for having got evidence by crime I do not see why it may not as well pay them for getting it in the same way, and I can attach no importance to protestations of disapproval if it knowingly accepts and pays and announces that in future it will pay for the fruits. We have to choose, and for my part I think it a less evil that some criminals should escape than that the Government should play an ignoble part.

The compact density of meaning in this passage depends on precise contrast of verb tenses — “for having got... for getting,” “pays... will pay” — in an echo of the Latin poetry that gentlemen of Holmes’s generation memorized and of the style in which they learned to write. These classical structures, in which Holmes displays like little gems his informal vocabulary and colloquialisms — “dirty business,” “I do not see,” “it may as well” — make for easy, personal and frank talk of high precision. It is a style that is Holmes’s own, a synthesis of table talk, poetry, and the oral opinions of English judges.

There is also the flattering intention implicit in these opinions that Holmes wishes to share, not just a legal point, but the perspective of his eminent place. As Holmes wrote to a friend when he was at the height of his powers: “The thing to aim at is to see and feel as much as one can the great forces behind every detail — a wavelet of the Atlantic Ocean is different from one of Buzzard’s bay... my intent [is] to look at the particular in the light of the universal.”

One notes as well the theatrical quality of Holmes’s opinions. Although he rarely wrote separately, when he did so it was to express some point that he considered important, and he usually read these brief opinions from the bench. As Liva Baker said in her book, he took care to make them sound well. And as Baker notes, Holmes conceived of an opinion, not as a printed document, but as talk delivered from the bench, in the English fashion. Complaining about Brandeis’s long opinions laden with footnotes, Holmes said “I don’t think opinions should be written in the form of essays with notes — they are theoretically spoken.”
 The model for his form was the English judge, a gentleman rather than a paid professional:

I don’t believe in the long opinions which have been almost the rule here [on the Supreme Court]. I think that to state the case shortly and the ground of decision concisely and delicately as you can is the real way. That is the English fashion and I think it civilized.

And so we come to Holmes’s conversation, for which he was well known in his day, at least in his own circle. It was a flirtatious, seductive style addressed to the young men who clerked for him, and to the young women who sat beside him at London dinners. Returning from a holiday, he wrote,

London I filled as full as it would hold... There are many Londons, but mine is the enemy of the banal –makes you fire snap-shots, talk short, be casual, and take your chances of missing when you say your best thing — It helps a lot to write better decisions when I get back — no padding in mine if I can help it.

And yet, and yet... surely we remember Holmes for something more than the compelling performance of a well written speech. The continuing power of his opinions is due to something more. Especially in his most notable opinions, those on behalf of freedom of speech, we admire the expression of an ideal. Holmes had a characteristic Malthusian argument for freedom of speech, based on his notion that free debate in the public square had survival value. What we admire, surely, is not this hard-minded, faintly crackpot evolutionism, but Holmes’s submission to a bleak and dignified sense of duty. He spoke most truly and spontaneously on this subject in his first free-speech opinion, the unpublished dissent in Baltzer that I have already mentioned: “It is better for those who have unquestioned and almost unlimited power in their hands to err on the side of freedom.” This is a man in a position of power, speaking of the duties of the powerful. To a person sensible of his obligations, tolerance of dissent is not wiser or more prudent or more progressive, only better. For a moment, the reality of the man comes through, and we are touched in a way that is not easy to articulate. In this still obscure but profound sense we feel Holmes’s decisions were admirable, if not always right.

Along with numerous reviews, several glosses on Honorable Justice have been published since it first appeared, giving various assessments of Holmes’s character and present significance that differ from mine. Professor Alschuler’s book, already mentioned, is to some extent a gloss on the history first set out in this volume. Louis Menand, in his The Metaphysical Club: The Story of Ideas in America (2001), also relies a good deal on my work in the portion of his book that deals with Justice Holmes, and uses my biography to establish what he claims was Holmes’s philosophic pragmatism. G. Edward White, in Justice Oliver Wendell Holmes: Law and the Inner Self (1993) psychologizes in consistently negative terms without adding to the historical record, so far as I can see. Although it is thickly seeded with footnotes citing primary materials, White in his book rarely mentions any document that did not appear in earlier work, and his citations, in at least a few cases, closely track those in Honorable Justice. Professor White propounds a view of Holmes as a cynical man, more interested in his own fame and prestige than in the law.

The accepted wisdom among law professors, before much was known about Holmes’s life and career, was that Holmes was (not to put too fine a point on it) corrupt — shading his opinions in major cases in order to curry favor with journalists — or weak-minded, manipulated by Brandeis and other friends to write opinions contradicting himself on fundamental questions. Such accounts continue to be repeated. White adds to this tale a claim that Holmes was ambitious for office, and wrote his numerous opinions to please successive Chief Justices of the United States, in hopes of becoming Chief Justice himself. To my eye, White’s portrait looks much more like an ambitious law professor than a judge. With regard to Holmes’s letters to Clare Castletown, Professor White claims that Holmes was ineptly trying only to add a notch to his record of conquests. No one else to my knowledge has seen Holmes or his letters in that light.

In the academic world Holmes remains a perennial topic, but law professors often use him (and sometimes this book) as a foil to discuss their own views, and those of their colleagues. This is perfectly understandable; we would all like to have his authority behind our own views. And then, too, it can be very satisfying to feel one has defeated in argument the nation’s greatest judge, who fortunately cannot answer. So it is that we talk about what interests us at the moment, rather than what interested Holmes. Professor Adrian Vermeule, for instance, in an interesting and valuable article said that Holmes was “our greatest judge,” and went on to discuss Holmes’s opinion in cases in which national and local governments had declared emergencies of different kinds. Holmes would not have constructed such a category, and I think he would have been surprised at Vermeule’s conclusions — but lately we have been exercised about “exceptional states” and the power that presidents ought to have in emergencies, and so we see Holmes’s opinions through the prism of the present.

Despite the flourishing of scholarship, or because of it, the historical Holmes remains controversial. Holmes was celebrated for opinions, often in dissent, on behalf of progressive causes, most famously on behalf of organized labor, freedom of expression, and dissents like that in the Frank case, protesting at what amounted to a judicial lynching. He has long been an icon of liberalism. But he shared with many Progressives of his day beliefs that are now associated with right-wing nationalist extreme: as we have seen he accepted as scientific the doctrines of eugenics and racial hygiene. He was an imperialist, furthermore, often critical of democracy, and accordingly has fallen out of favor with the Left.

When this book appeared, on the other hand, Holmes was being praised by Conservative commentators for his restraint and his deference to state legislatures. More recently, and in part because of the publication of Honorable Justice, he has fallen out of favor with the Right as well, because of his belief in evolution and eugenics, and because he spoke disparagingly of Constitutional originalism.

As to this last point, perhaps a few words are in order, as it is at the heart of continuing debate. A narrow majority of the Supreme Court in several recent cases has adopted a point of view that is being called the “New Originalism.” Justice Antonin Scalia is the most eloquent and prolific advocate of this doctrine, if I may call it so. The premise of the New Originalism is a claim that the Constitution is like a contract or an ordinary piece of legislation. The Constitution, in this view, is a self-contained document whose meaning must be determined within the four corners of the document itself. This meaning furthermore is to be found in the definitions of words and phrases as they were understood by those who voted on the ratification of the original Constitution, or on subsequent amendments. This method of interpreting and applying the Constitution according to its “original meaning” has been much criticized, and I don’t want to enter the debate myself, but only to note here that Holmes was a leading critic of the central premise, that the Constitution is a kind of super-statute whose meaning was fixed at the moment of adoption.

As shown in the pages which follow, during his years in law practice and on the Massachusetts bench, Holmes came to believe that in practical terms the “law” that attorneys practiced was ultimately based on what a judge would order. The duty of a judge, furthermore, was to decide like cases alike. Constitutional law in a given case, therefore, like other kinds of law in the Anglo-Saxon world, was what judges had decided and ordered in the past in similar cases — similar with regard to the facts on which they arose. Where clear precedents governed, duty confined a judge to determining in particular circumstances the meaning of a rule established by precedent. The text of the Constitution was an important fact to be considered, of course, but the Constitution itself could not be directly applied. An independent judiciary governed by precedent had the last word on what the law required in particular cases. As we have seen, in Holmes’s view the Bill of Rights only pointed to a line of precedent extending back into English history, and the First Amendment only ratified a growing body of precedents that established a privilege for harmful speech in particular circumstances.

When arguments were made to Holmes’s court that rested upon the meaning of isolated words or phrases in the Constitution, he therefore answered in this way:

The provisions of the Constitution are not mathematical formulas that have their essence in form: they are organic living institutions transplanted from English soil. Their significance is vital, not formal: it is to be gathered not simply by taking the words and a dictionary, but by considering their origin and the line of their growth.

Characteristically, Holmes soon reduced this argument to an aphorism, now often quoted: “A word is not a crystal, transparent and unchanged, but the skin of a living thought...”
 The text of the Constitution, in his view, was not like a statute, but resembled the unwritten “constitution” of Great Britain, a set of principles and a mass of judicial decisions pointing to their correct application in particular circumstances.

Judges and scholars during Holmes’s lifetime were broadly in agreement with his idea that the Supreme Court was a common-law court, even if they did not accept all of the implications of that belief Holmes found. In the century before federal statutes were common, the Court had developed its own formulations of common law principles of public and private law, a body of precedent that gave sufficient guidance in most of the cases that came before Holmes’s Court. Holmes only went a little farther than most in developing the implications of this historic truth, and also, unfortunately, neglected the new principles imported into law by the Constitution, particularly the amendments adopted after the Civil War, and the growing body of federal statute law. But his conviction as to the judge’s duty remains his distinguishing characteristic.

If Holmes may be seen as a spokesman for the bleak twentieth century, then, he must also be seen as a spokesman for the still older common law. Holmes has been a looming presence at the Harvard Law School for generations, for instance. The larger-than-life, full length portrait of Holmes at ninety, in the full panoply of his robes, hangs in the law school library, a dominant figure. Harvard’s curriculum, based on the common law, has been the model for law schools everywhere in the country; it is this common-law tradition which Judge Robert Bork, Justice Scalia, and other founders of the New Originalism have attacked. Their premise, and that of the academic scholars who have further developed their arguments, is that judges need to be restrained by some objective rule of decision, or else they will substitute their own judgments for those required by law.

Holmes’s life and thought stand as a refutation of their argument.

Errata

The able editor of this electronic edition, Patrick Mehr, to whom I owe a grateful acknowledgment, has silently corrected a few typographical errors that crept into the first print edition, and I have silently corrected some minor factual mistakes, nearly all in proper names. Errors of fact, at least those of which I have been made aware, were mercifully few. There is a great deal that I would say differently, however; as several reviewers suggested, I would move some of the discussion that now dwells in endnotes into the text. But if I began making changes in style, instead of a new edition this would be another book entirely.

One error of fact that I did let stand, as it would have taken too much trouble to correct: in the illustrations opposite page 266 in the print edition and reproduced here, the “group portrait” of the justices of the Supreme Judicial Court of Massachusetts is in fact a montage of separate photographs of the judges, on a painted background, a common practice at the time.

One error of omission I regret and will correct here. After the first edition appeared, I received a great many suggestions from people who knew Holmes, or who had studied his life. Some old chestnuts were erroneously attributed to Holmes (and can still be found on the Internet), especially remarks he is supposed to have made concerning age and the sexual instinct, but as I did not find contemporary accounts to verify those stories I omitted them, and don’t regret that omission. Remarks like “Oh, to be eighty again!” are probably as old as civilization and calendars.

There was a single exception, however: one of the persistent stories concerned Holmes’s supposed fondness for burlesque shows. Several people repeated familiar anecdotes to the effect that Holmes would drop in at a burlesque theater on Pennsylvania Avenue, after a day at the Supreme Court. That has always seemed improbable to me, and I have found no confirmation of it. The ultimate source of the stories, however, appears to be something that William A. Munroe kindly did confirm in a letter to me, August 22, 1989. A law student occasionally went to vaudeville shows at the old Howard Theater in Boston, opposite the courthouse on Scollay Square while Holmes was a judge there. (The theater resembled a London music hall, in which young women performed suggestive songs and dances for a male audience.) On one occasion, Justice Holmes came in and sat beside him; the student recalled that Holmes had slapped him on the knee and said, “Thank God my tastes are low.”

Sheldon M. Novick
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